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ORDER  OF  REFERENCE 

Extract  from  the  Minutes  of  Proceedings  of  the  Senate  for  13th  May,  1946. 

Pursuant  to  the  Order  of  the  Day,  the  Honourable  Senator  Robertson  moved 
that  the  Bill  (A-5),  intituled:  “An  Act  respecting  Bankruptcy”,  be  now  read  a 
second  time. 

After  debate,  and — 

The  question  being  put  on  the  said  motion. 

It  was  resolved  in  the  affirmative. 

Ordered,  That  the  said  Bill  be  referred  to  the  Standing  Committee  on 
Banking  and  Commerce. 

L.  C.  MOYER, 

Clerk  of  the  Senate. 
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MINUTES  OF  PROCEEDINGS 


Wednesday,  July  24,  1946. 

Pursuant  to  adjournment  and  notice  the  Standing  Committee  on  Banking 
and  Commerce  met  this  day  at  10.30  a.m. 

Present:  The  Honourable  Senators  Campbell,  Acting  Chairman;  Aseltine, 
Copp,  Dessureault,  Donnelly,  Euler,  Gershaw,  Gouin,  Howard,  Hugessen,  Jones, 
Leger,  Macdonald  (Cardigan),  McGuire,  Quinn,  Robertson,  Sinclair,  White. — 13. 

In  the  absence  of  the  Chairman,  the  Hon.  Senator  Campbell  was  appointed 
Acting  Chairman. 

Bill  A-5,  an  Act  respecting  Bankruptcy,  was  again  considered. 

The  official  reporters  of  the  Senate  were  in  attendance. 

Mr.  J.  G.  McEntyre,  Legal  Assistant,  Department  of  National  Revenue 
(Taxation),  submitted  a brief  on  behalf  of  the  Department,  and  was  heard  by 
the  Committee. 

Mr.  W.  J.  Reilley,  K.C.  Superintendent  of  Bankruptcy,  was  heard  in  explana- 
tion of  certain  clauses  of  the  Bill. 

Further  consideration  of  the  Bill  was  postponed. 

Attest : 

R.  LAROSE, 

Clerk  of  the  Committee. 
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MINUTES  OF  EVIDENCE 


The  Senate, 

Ottawa,  Wednesday,  July  24,  1946, 

The  Standing  Committee  on  Banking  and  Commerce  to  whom  was  referred 
Bill  A-5,  an  Act  respecting  Bankruptcy,  met  this  day  at  10.30  a.m. 

Hon.  Mr.  Campbell  (Acting  Chairman)  in  the  Chair. 

The  Acting  Chairman:  Gentlemen,  Mr.  McEntyre  of  the  Department  of 
National  Revenue  is  here  to  make  some  representations  with  respect  to  the 
Bankruptcy  Bill,  and  I will  call  upon  him  now. 

Mr.  J.  G.  McEntyre,  Legal  Assistant,  Department  of  National  Revenue 
(Taxation) : Mr.  Chairman,  Honourable  Senators,  in  the  administration  of  the 
income  tax  we  have  occasion  to  study  the  Bankruptcy  Act  and  procedure,  and 
when  this  bill  was  introduced  in  the  Senate  we  considered  it  and  found  in  it  two 
provisions  which  we  think  conflict  with  provisions  in  the  Income  War  Tax  Act. 
I prepared  one  memorandum  dealing  with  each  of  the  provisions  which  we 
think  conflict.  Copies  of  these  memoranda  were  sent  to  the  Minister  of  Justice, 
the  Minister  of  Finance,  the  Secretary  of  the  Committee  and  Mr.  Reilley,  the 
Superintendent  of  Bankruptcy.  I think  perhaps  the  simplest  procedure  would 
be  for  me  to  read  the  memoranda.  The  first  one  deals  with  section  126  of  the 
bill,  with  respect  to  priority  of  claims.  Our  particular  interest  in  that  is  the 
claim  for  tax  deductions  made  at  the  source  by  an  employer  from  the  salaries 
and  wages  paid  to  his  employees. 

Under  section  126  of  the  bill  the  claim  for  income  taxes  deducted  at  source 
would  appear  to  rank  with  the  last  of  the  prior  claims  at  paragraph  (;)  of  sub- 
section ( 1 ) . 

Section  92,  subsection  (2)  of  the  Income  War  Tax  Act  requires  employers 
to  make  deductions  from  the  salaries  and  wages  paid  to  their  employees  and 
remit  these  moneys  to  the  Receiver  General  of  Canada.  In  the  determination 
of  the  employees’  income  tax  liability  at  the  end  of  the  year,  credit  is  given 
for  the  amounts  so  deducted.  In  this  way  the  employer  becomes  the  fiduciary 
agent  of  the  Crown  in  the  collection  of  income  tax  on  a “pay  as  you  earn” 
basis. 

In  order  to  protect  the  Crown  against  the  event  that  the  employer  should 
fail  to  remit  the  amount  of  taxes;  deducted  at  source,  it  is  provided  at  section 
92,  subsection  (7A) : 

Every  person  who  deducts  or  withholds  an  amount  under  this  section 
is  liable  to  pay  to  His  Majesty  on  the  day  fixed  by  or  pursuant  to  sub- 
section two  of  this  section  an  amount  equal  to  the  amount  so  deducted 
or  withheld  and  such  liability  shall  constitute  a first  charge  on  the  assets 
of  such  person  and  shall,  notwithstanding  the  Bank  Act,  the  Bankruptcy 
Act  or  any  other  statute  or  law,  rank  for  payment  in  priority  to  all  other 
claims,  either  of  His  Majesty  in  right  of  a province  of  Canada  or  any 
other  person,  of  whatsoever  kind  heretofore  or  hereafter  arising,  save 
and  except  only  the  judicial  costs,  fees  and  lawful  expenses  of  an  assignee 
or  other  public  officer  charged  with  the  administration  or  distribution  of 
such  assets. 

Hon.  Mr.  Leger:  I do  not  think  the  draftsman  meant  that  those  taxes 
would  be  a claim  of  the  Crown.  They  are  property  of  the  Crown. 
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Mr.  McEntyre:  Perhaps  I should  clarify  that  a little  bit.  Under  ordinary 
circumstances  where  the  tax  is  deducted  at  the  source,  if  the  employee’s  pay  is, 
say,  $20,  the  employer  simply  holds  back  $2,  which  he  sends  to  the  Department. 

Hon.  Mr.  Leger:  That  is  property  of  the  Crown. 

Mr.  McEntyre:  Yes.  But  what  happens  if  the  employer  gets  into  financial 
difficulties?  He  figures  that  at  the  end  of  the  week  he  will  owe  that  employee 
$20,  but  that  $2  of  it  belongs  to  the  Crown;  so  he  borrows  from  the  bank  or 
collects  from  his  creditors  and  provides  only  the  $18,  which  he  gives  to  the 
employee,  and  he  says  to  the  employee,  “Two  dollars  of  that  belongs  to  the  in- 
come tax.”  If  the  employer  goes  into  bankruptcy  soon  after  that,  the  amount 
that  belongs  to  the  Crown,  the  $2,  never  existed. 

Hon.  Mr.  Leger:  In  other  words,  you  mean  that  money  was  found  among 
his  assets.  That  is  the  only  place  you  could  find  it. 

Mr.  McEntyre:  The  two  dollars  as  a sum  of  money  or  as  a trust  fund  is 
never  there. 

Hon.  Mr.  Leger:  I do  not  know  whether  a “claim”  is  defined,  but  surely 
that  two  dollars  you  speak  of  would  not  be  a claim  of  the  Crown;  it  would  be  its 
property. 

Mr.  McEntyre:  Yes,  sir;  provided  we  could  find  it. 

Hon,  Mr.  Euler:  Could  you  not  recover  that  from  the  employee? 

Mr.  McEntyre:  The  position  is,  we  have  obliged  the  employee  to  take  a 
reduced  amount  of  his  salary  in  full  payment. 

Hon.  Mr.  Euler:  You  are  really  the  debtor,  instead  of  the  employee  being 
the  debtor. 

Mr.  McEntyre:  We  have  appointed  the  employer  as  our  agent  to  collect 
this  money. 

Hon.  Mr.  Euler:  If  he  fails  to  discharge  his  duty  as  agent,  have  you  any 
claim  left  against  the  employee? 

Mr.  McEntyre:  We  have  submitted  that  to  the  Department  of  Justice. 
They  say  our  Act  is  not  clear  on  that  point,  and  they  suggest  we  should  hesitate 
to  pursue  the  employee  for  the  recovery  of  that  amount. 

Hon,  Mr.  Euler:  You  have  never  done  that? 

Mr.  McEntyre:  No  sir,  we  have  never  done  that. 

Hon.  Mr.  Leger:  If  you  think  that  should  be  classified  as  a claim  of  the 
Crown,  surely  that  subsection  should  be  amended. 

Hon.  Mr.  Copp:  Does  the  employer  report  every  week? 

Mr.  McEntyre:  Yes,,  sir. 

Hon.  Mr.  Copp:  And  remit  anything  held  back? 

Mr.  McEntyre:  Yes,  sir. 

Hon.  Mr.  Copp:  So  you  would  have  only  one  week  held  back  at  any  time. 

Mr.  McEntyre:  In  the  administration  of  the  Income  War  Tax  Act  we  find 
it  impossible  to  keep  tab  on  every  employer  every  week.  Occasionally  when 
bankruptcy  occurs  we  find  there  may  be  three  or  four  weeks  of  arrears  of  tax 
deduction  at  source  that  have  not  been  remitted. 

The  Acting  Chairman:  You  are  speaking  of  tax  deduction  at  source  only? 

• Mr.  McEntyre:  Yes. 

The  Acting  Chairman:  Your  submission  is  that  the  employer  is  the  agent 
of  the  Crown,  and  therefore  those  funds  are  in  the  nature  of  trust  fund's  in  his 
hand's;  or,  as  Senator  Leger  comments,  they  are  really  the  property  of  the  Crown 
in  the  hands  of  your  agent. 

Mr.  McEntyre:  That  is  correct. 
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The  Acting  Chairman:  You  feel  you  may  have  a claim  against  them  for 
those  funds,  and  under  this  section  of  the  Act  you  would  specifically  rank  pari 
passu  with  other  Crown  claims. 

Mr.  McEntyre:  Yes. 

Hon.  Mr.  Leger:  My  point  was,  whether  it  would  be  a claim  or  whether  the 
Crown  would  simply  walk  in  and  take  its  property. 

The  Acting  Chairman:  I think  very  likely  it  could  if  the  employer  is  the 
agent  of  the  Grown.  It  might  be  made  clear  if  you  have  a suggested  amendment. 

Mr.  McEntyre:  The  rest  of  my  memorandum  is  rather  short. 

Hon.  Mr.  Leger:  I am  sorry  I interrupted,  but  I just  wanted  an  explanation. 

Mr.  McEntyre:  The  priority  for  payment  quoted  therefore  gives  the  Crown 
a right  of  preference  greater  than  that  contemplated  in  section  126  of  the  bill. 
It  is  recommended  that  the  bill  should  provide  for  the  payment  of  taxes  deducted 
at  source  in  a manner  consistent  with  the  Income  War  Tax  Act. 

Under  section  121  of  the  present  Bankruptcy  Act  the  claim  for  taxes  deducted 
at  source  would  rank  second  after  the  costs  and  expenses  of  the  custodian  and  the 
fees  and  expenses  of  the  trustee.  To  be  consistent  with  the  provisions  of  the 
section  of  the  Income  War  Tax  Act  quoted  above,  it  is  submitted  that  the  bill 
should  provide  for  the  payment  of  this  claim  immediately  after  item  (c)  in 
section  125,  subsection  (1). 

Paragraph  (c)  is  the  levy  payable  under  section  132.  I understand  that  is 
one-half  of  one  per  cent  which  the  Superintendent  in  Bankruptcy  receives. 

Hon.  Mr.  Leger:  You  just  want  to  advance  the  priority,  that  is  all? 

Mr.  McEntyre:  Yes,  sir. 

In  this  way  it  would  rank  ahead  of  claims  for  arrears  of  wages.  This  is 
reasonable  because  employees  are  in  a favourable  position  to  insist  on  the  pay- 
ment of  their  salaries  and  wages  as  they  become  due,  and,  in  the  case  of  a 
corporation,  they  can  assert  their  claim  against  the  directors  personally  according 
to  the  various  provisions  in  the  different  Companies’  Acts.  Furthermore,  the  tax 
deduction  claim  is  in  effect  a claim  for  arrears  of  wages  because  it  is  a claim  for 
that  part  of  the  employee’s  wage  which  is  to  be  placed  to  his  credit  against  his 
eventual  liability  for  Income  Tax.  Ranking  the  tax  deduction  claim  ahead  of 
the  employee’s  claim  would  be  in  accord  with  the  common-law  principle  that 
the  Crown  is  to  be  preferred  to  other  claimants  of  equal  rank. 

It  is  therefore  recommended  that  the  following  item  (d)  be  inserted  after 
item  (c)  of  section  126,  subsection  (1)  of  the  bill  and  that  the  subsequent  items 
(d),  ( e ),  (/),  (g) , (h),  (i)  and  (j)  become  items  (e),  (/),  (g),  (h) , (i),  (j)  and 
(7c)  respectively: — 

(d)  The  claim  of  the  Crowm  in  the  right  of  the  Dominion  of  Canada 
for  the  amount  of  the  deductions  made  from  salaries  and*  wages  pursuant 
to  the  Income  War  Tax  Act. 

This  is  an  incomplete  memorandum  prepared  to  introduce  the  subject  and 
there  are  other  important  reasons  which  can  be  given  in  support  of  the  submission 
made. 

The  Acting  Chairman:  Do  you  not  think  ( j ) should  be  amended  also? 
“All  claims  of  the  Crown  in  the  right  of  Canada  or  of  any  province  thereof  pari 
passu  notwithstanding  any  statutory  preference  to  the  contrary  ...”  other  than 
claims  provided  for  undter  subsection  (d). 

Mr.  McEntyre:  Perhaps  that  is  so,  but  I wonder  whether  it  is  necessary. 
The  draftsman  does  not  seem  to  have  thought  so,  because  under  {h)  there  would 
be  claims  of  the  Crown. 

The  Acting  Chairman:  That,  will  be  considered,  anyway. 
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Mr.  McEntyre:  I may  just  add  that  Section  92,  subsection  7 (A)  of  the 
Income  War  Tax  Act  was  only  enacted  at  the  last  session  of  parliament,  and 
came  into  force  in  December,  1945. 

The  other  point  which  1 have  to  make  relates  to  the  Bill  at  Section  43, 
subsection  13. 

Mr.  Reilley:  Mr.  Chairman,  as  Mr.  McEntyre  is  dealing  with  his  repre- 
sentation in  two  memoranda,  one  relating  to  income  tax  and  the  other  to  other 
features  of  the  bill,  may  I be  permitted  to  make  my  reply  to  his  representations 
on  this  point,  at  this  time? 

The  Acting  Chairman:  Yes. 

Mr.  Reilley:  I hesitate  to  interrupt  the  witness  in  this  way,  but  for  the 
benefit  of  the  Committee  I think  it  better  that  all  should  be  heard  on  this  point 
when  it  is  right  before  you. 

In  the  first  place,  this  question  of  priorities  is  one  of  the  thorniest  that  a 
trustee  in  bankruptcy  has  to  deal  with.  I would  refer  you  to  page  84  of  the 
bill  where  you  will  see  listed  the  various  priorities  that  have  been  established 
by  the  Crown.  It  has  reached  such  a stage  that  it  is  absolutely  impossible  for 
any  trustee  to  draft  a dividend  sheet  and  say  what  are  the  priorities  of  the 
Crown.  In  this  memorandum  you  will  see  there  are  some  twenty-one  priorities 
established  by  the  Crown  in  the  right  of  the  provinces  and  of  the  Dominion.  The 
object  of  section  126  is  to  provide  a scheme  of  distribution  that  a trustee  can 
follow  without  having  to  go  to  twenty-five  other  Acts  scattered  all  through  the 
statutes  of  the  dominion  and  the  provinces. 

Hon.  Mr.  McGuire:  Are  all  these  claims  prior  to  those  of  the  trustee? 

Mr.  Reilley:  Some  are.  It  is  hard  to  say  wdiere  a great  many  do  belong. 
After  the  Bankruptcy  Act  was  passed  the  Crown  in  the  right  of  the  provinces 
and  of  the  dominion  found  its  claims  were  not  being  paid  with  the  priority  that 
it  thought  they  should  get,  and  in  the  past  twenty-odd  years  it  has  become 
the  ordinary  practise  of  the  Crown  in  the  right  of  the  dominion  and  of  the 
provinces  every  time  it  might  have  a debt  owing  to  pass  legislation  that  the 
claim  of  the  Crown  shall  have  priority  over  everything  else.  As  a result  you 
see  these  twenty-odd  types  of  claims,  some  of  one  class,  some  of  another,  and  it 
has  become  impossible  for  any  trustee  to  set  up  a dividend  sheet  on  a proper 
basis. 

Hon.  Mr.  Leger:  Are  you  sure  you  have  them  all  there  in  the  twenty-one 
priorities? 

Mr.  Reilley:  I will  take  my  chance  on  that. 

You  spoke,  Senator,  of  the  deduction  at  source  payments.  The  statute  says 
that  every  person  who  deducts  tax  at  source  is  liable  to  pay  it  to  His  Majesty. 
So  immediately  that  deduction  is  made  it  sets  up  a debt,  it  is  not  a trust  fund 
at  all.  It  is  merely  a debt  that  is  owed  to  His  Majesty. 

Hon.  Mr.  McGuire:  The  employer  owes  a debt. 

Hon.  Mr.  Copp:  It  is  not  a trust  fund. 

Mr.  Reilley:  It  is  not  a trust  fund  at  all.  As  a matter  of  fact,  the  year 
before  last  the  income  tax  department  had  inserted  a clause  which  set  it  up  as 
a trust  fund,  and  said  that  it  must  be  paid  into  the  bank  and  kept  separate; 
it  would  then  belong  to  the  Crown.  But  they  found  out  that  when  bankruptcy 
occurred  there  was  no  trust  fund  in  the  bank,  and  consequently  there  were  no 
funds  belonging  to  it.  In  an  attempt  to  get  a priority  that  section  setting  up  a 
trust  fund  was  deleted,  and  it  was  made  a debt  due  by  the  employer  to  the 
Crown. 

Hon.  Mr.  Leger:  If  the  word  “pay”  was  changed  to  “remit”,  would  that 

not  make  it  a trust  fund? 

Mr.  Reilley:  I do  not  know  whether  it  would  or  not. 
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Hon.  Mr.  Leger:  I am  just  asking  the  question.  I am  not  sure  myself. 

Mr.  Reilley:  The  point  is,  Senator,  if  there  is  a trust  fund  and  there  is  no 
money  in  that  fund  then  it  is  only  a debt. 

Hon.  Mr.  Leger:  It  would  be  a trust  fund  which  has  been  mingled  with 
the  assets. 

Mr.  Reilley:  Unless  it  can  be  traced  in  its  identical  fund  it  becomes  only 
an  ordinary  debt.  The  principle  is  that  it  must  be  traceable. 

Hon.  Mr.  Leger:  If  it  has  been  deducted  it  would  be  traceable. 

Mr.  Reilley:  Not  necessarily.  The  basis  of  all  trust  funds  in  a situation  of 
this  kind  is  that  it  must  be  traceable.  Under  the  other  legislation  there  was 
no  trust  fund  they  could  find  or  trace,  and  consequently  they  deleted  it  and 
put  in  this  section  making  it  a debt  to  the  Crown. 

Mr.  McEntyre:  Will  you  excuse  me  Mr.  Reilley?  I think  you  will  find 
the  tax  provisions  are  still  there.  The  part  that  was  deleted  was  simply  a 
priority  division  which  was  previously  there  and  found  not  to  hold  in  the  courts. 
We  put  in  a stronger  provision,  which  is  subsection  (7A).  Subsection  6 reads: — 

Any  person  who,  pursuant  to  subsections  one  or  two  of  this  section, 
deducts  or  withholds  any  amount  from  any  payment  which  he  is  liable  to 
make  to  any  person  shall  be  deemed  to  hold  the  amount  so  deducted  or 
withheld  in  trust  for  His  Majesty. 

Subsection  (7)  reads: — 

All  amounts  deducted  or  withheld  by  any  person  under  subsections 
one  and  two  of  this  section  shall  be  kept  separate  and  apart  from  the 
moneys  of  the  person  so  deducting  and  in  the  event  of  any  liquidation, 
assignment  or  bankruptcy  of  the  person  who  made  such  deductions  the 
said  amounts  so  deducted  shall  remain  apart  and  form  no  part  of  the 
estate  of  such  person  in  liquidation,  assignment  or  bankruptcy. 

Then  subsection  (7A)  reads:— 

Every  person  who  deducts  or  withholds  an  amount  under  this  section 
is  liable  to  pay  to  His  Majesty  on  the  day  fixed  by  or  pursuant  tn  sub- 
section two  of  this  section  an  amount  equal  to  the  amount  so  deducted  or 
withheld  and  such  liability  shall  constitute  a first  charge  on  the  assets  of 
such  person  and  shall,  notwithstanding  the  Bank  Act,  the  Bankruptcy  Act 
or  any  other  statute  or  law,  rank  for  payment  in  priority  to  all  other 
claims,  either  of  His  Majesty  in  right  of  a province  of  Canada  or  any 
other  person,  of  whatsoever  kind  heretofore  or  hereafter  arising,  save  and 
except  only  the  judicial  costs,  fees  and  lawful  expenses  of  an  assignee  or 
other  public  officer  charged  with  the  administration  or  distribution  of 
such  assets. 

Hon.  Mr.  Leger:  Would  you  not  be  in  a stronger  position,  if  that  last  sub- 
section were  not  enacted? 

Air.  AIcEntyre:  We  found  that  we  met  two  sets  of  circumstances.  We  first 
said  the  employer  would  provide  the  full  amount  of  his  payroll,  and  he  would 
allocate  the  part  for  payment  to  employees  and  the  part  to  be  sent  to  the  Depart- 
ment of  National  Revenue;  that  part  for  the  Department  of  National  Revenue 
would  be  segregated  into  a trust  fund.  In  those  circumstances  we  found  that  the 
trust  fund  does  not  form  part  of  the  bankrupt  estate;  it  belongs  to  the  Crown, 
and  should  not  come  under  the  control  of  the  trustee  but  should  be  paid  over 
directly.  That  was  one  step.  The  other  thing  that  happened  was  when  an 
employer  became  in  financial  difficulties  instead  of  providing  his  full  payroll  he 
would  calculate  his  net  payroll  after  tax  deduction,  and  he  would  provide  only 
that  which  he  had  distributed  to  his  employees,  but  as  for  the  part  that  went  to 
the  Department  of  National  Revenue,  it  did  not  exist. 
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Hon.  Mr.  Leger:  He  would  be  financing  with  money  belonging  to  the 
Crown,  to  a certain  extent. 

Mr.  McEntyre:  I would  say  that  would  be  the  result. 

Hon.  Mr.  Leger:  And  the  money  would  still  belong  to  the  Crown  whether 
he  financed  with  it  or  not. 

Mr.  McEntyre:  Very  often  he  would  never  provide  it  at  all;  frequently  to 
get  his  payroll  he  would  have  to  go  to  the  bank  and  borrow.  Instead  of 
borrowing  the  full  amount  of  his  payroll  he  would  borrow  only  the  net  amount, 
so  that  the  money  due  the  National  Revenue  Department  would  never  exist. 

Hon.  Mr.  McGuire:  In  subsection  (7A)  you  accept  the  costs  of  the  assignee. 
Why  do  you  not  also  accept  the  costs  and  expenses  of  the  trustee  in  bankruptcy? 

Mr.  McEntyre:  I would  interpret  that  section  to  include  the  costs  of  the 
trustee  in  bankruptcy.  It  reads  in  part: — 

— except  only  the  judicial  costs,  fees  and  lawful  expenses  of  an  assignee 
or  other  public  officer  charged  with  the  administration  or  distribution  of 
such  assets. 

I think  that  would  be  wide  enough  to  include  the  trustee  in  bankruptcy. 

Hon.  Mr.  McGuire:  The  trustee  in  bankruptcy  would  be  a public  officer. 

Mr.  McEntyre:  That  is  correct,  sir.  I am  sorry  to  have  interrupted  you, 
Mr.  Reilley. 

Mr.  Reilley:  Now  is  the  time  to  do  it, 

Hon.  Mr.  McGuire:  Mr.  Reilley,  what  happens  in  a case  where  the  trustee 
in  looking  over  the  assets  for  priority  finds  perhaps  that  there  is  half  enough  to 
pay  the  priorities  and  nothing  to  pay  him?  What  is  his  attitude  then? 

Mr.  Reilley:  Well,  to  say  the  least,  it  is  a very  unhappy  situation. 

Hon.  Mr.  McGuire:  Does  lie  proceed  to  sell  what  he  can  under  the  priorities 
and  get  nothing  himself? 

Mr.  Reilley:  He  gets  nothing  himself. 

Hon.  Mr.  McGuire:  Or  does  he  quit? 

Mr.  Reilley:  There  has  been  the  trouble  I have  in  the  bankruptcy  adminis- 
tration. When  these  cases  arise  the  trustee  says,  “There  is  nothing  in  it  for  me 
so  I am  going  to  resign.”  What  are  we  going  to  do  then?  This  is  only  one; 
we  have  twenty-one  others.  This  is  only  Ontario;  I do  not  know  how  many 
others  there  are  in  the  other  provinces. 

Hon.  Mr.  Leger:  That  is  why  I asked  the  question;  I felt  that  you  had  not 
covered  them  all. 

Mr.  Reilley:  I listed  only  those  from  Ontario.  My  idea  was  that  there 
is  no  large  amount  involved  in  the  question  of  deductions  from  employees  when 
bankruptcy  occurs.  In  any  case  there  is  no  particular  reason  why  it  should 
be  given  preference  over  all  these  other  matters:  corporation  tax,  hydro  electric, 
stock  transfers  and  other  income  tax.  Instead,  it  is  simple  to  set  up  a basis  on 
which  distribution  can  be  made  by  a trustee.  In  my  opinion  the  only  way  it 
can  be  done  is  to  set  out  the  distribution  scheme  and  let  all  comply  with 
it.  If  there  is  some  certain  reason  why  the  wage  deductions  should  receive 
a priority  over  others,  I do  not  know  what  it  should  be.  There  is  nothing 
particularly  different  from  the  other  income  tax  which  takes  its  prerogative 
right.  It  must  be  remembered  that  debts  owing  to  the  Crown  always  have  a 
prerogative  right  which  takes  precedence  over  unsecured  creditors.  The  other 
claims  which  are  given  precedence  are:  costs  of  administration,  municipal  taxes, 
rents.,  workmen’s  compensation — surely  workmen’s  compensation  is  entitled  to  an 
equal  priority  with  deductions  for  income  tax.  Then  there  are  claims  of  the 
Crown  generally.  If  it  is  suggested  that  they  should  be  given  any  priority,  I 
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would  very  respectfully  submit  that  they  should  not  be  given  a greater  priority 
than  the  wage  earners  who  earned  this  income.  If  it  is  to  be  given  a priority 
I would  say  that  it  must  go  in  there  and  be  coupled  with  the  wage  earners, 
because  it  is  rather  unreasonable  to  think  that  those  who  earned  these  wages 
do  not  get  an  equal  priority  with  the  funds  that  they  never  saw  or  received. 

Hon.  Mr.  Foster:  In  other  words,  you  contend  that  these  are  of  equal  im- 
portance with  the  Crown’s  claim  for  income  tax? 

Mr.  Reilley:  Yes;  there  is  no  particular  difference. 

Hon.  Mr.  Leger:  The  Crown  can  afford  to  lose  it  but  the  wage  earners 
cannot? 

Mr.  Reilley:  That  is  quite  right,  I am  in  sympathy  with  that  proposition. 

The  Acting  Chairman:  Does  there  not  appear  to  be  a conflict  between  the 
Income  War  Tax  provisions  and  this  statute?  It  is  purported  to  give  them  a 
priority  irrespective  of  the  provisions  of  the  Income  War  Tax  Act. 

Hon.  Mr.  Leger:  There  would  be  a conflict  if  legislation  was  enacted  the 
way  it  is  now  drafted. 

Mr.  Reilley:  That  is  so.  That  is  the  difficulty  we  have  had  to  contend  with 
during  the  last  number  of  years  as  between  the  bankruptcy  administration  and 
the  war  revenue  department. 

Hon.  Mr.  McGuire:  Do  you  think,  Mr.  Reilley,  that  you  have  drawn 
up  a plan  for  dealing  with  all  priorities? 

Mr.  Reilley:  I have  a plan  for  dealing  with  all  priorities,  which  takes  in 
the  provinces  and  everybody;  and  I think  it  puts  them  in  as  general  a category 
as  can  be  found. 

Hon.  Mr.  McGuire:  They  are  all  claiming  in  the  right  of  the  Crown? 

Mr.  Reilley:  They  are  all  claiming  in  the  right  of  the  Crown.  Everyone 
listed  following  page  84  are  in  the  right  of  the  Crown.  In  this  new  draft  bill  I 
am  trying  to  set  up  a workable  scheme  so  that  the  trustee  can  turn  to  his 
Bankruptcy  Act  and  say,  “Here  is  how  I have  to  prepare  my  dividend  sheet.” 
A great  many  of  my  trustees  are  laymen,  farmers  and  bankers  located  in  different 
places.  They  cannot  be  expected  to  know  all  the  intricacies  involved  in  these 
different  priorities.  In  a great  many  cases  they  communicate  with  me  and 
ask  what  they  should  do.  It  is  not  really  my  business  to  instruct  them,  but 
I try  to  assist  them.  I.  confess,  gentlemen,  that  at  the  present  time  I cannot 
instruct  any  trustee  as  to  what  the  proper  system  of  priority  is  in  the  dividend 
sheet  under  the  Dominion  and  Provincial  legislation  as  it  now  exists. 

Hon.  Mr.  McGuire:  You  could  do  so  under  this  proposed  bill? 

Mr.  Reilley:  I could  do  so  under  this  bill.  This  is  a system  of  priorities 
that  I think  is  fair.  That  is  what  is  done  under  the  Australian  act.  I have 
that  act  with  me  and  I can  read  it  to  you  to  show  how  the  distribution  sheet 
is  set  up.  The  same  applies  to  the  United  States.  The  federal  and  state  claims 
are  given  the  same  precedence  as  they  are  here. 

I have  other  comments  that  I could  make  on  this,  if  necessary,  in  regard 
to  the  difficulties  that  are  presented.  For  instance,  in  a case  where  a man 
borrowed  money  to  pay  his  employees  the  net  amount  of  their  wages,  the  court 
held  that  he  was  presumed  to  have  borrowed  from  the  bank  enough  more  to 
pay  the  Crown.  That  is  a new  proposition  to  me,  as  a lawyer.  The  result  is 
that  if  collection  is  insisted  on  and  if  those  funds  are  paid  to  the  department, 
it  is  quite  possible  and  almost  certain  that  in  the  final  analysis  those  deductions 
will  have  to  go  back  to  the  employee.  They  are  only  deducted;  they  are  not 
assessed  and  claimable  by  the  Crown.  And,  as  you  know,  these  things  sometimes 
stand  over  for  years.  Is  a trustee  going  to  keep  an  estate  open  for  years  in 
the  expectation  that  certain  of  these  funds  will  be  turned  back  to  the  trustee? 
If  his  priority  is  given,  those  funds  might  be  payable  to  some  other  person 
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instead  of  the  wage  earner.  Such  a confused  situation  is  created  in  the 
administration  of  an  estate  and  drawing  up  of  a dividend  sheet  that  it  is 
practically  impossible  for  the  trustee  to  get  on  with  it. 

Hon.  Mr.  Copp:  Suppose  a bankrupt  owes  $1,000  that  he  has  retained  from 
his  employee's  wages.  I understand  Mr.  McEntyre's  suggestion  to  be  that 
that  amount  should  be  made  a preferred  claim  against  the  bankrupt.  Is  that 
your  suggestion,  Mr.  McEntyre? 

Mr.  McEntyre:  I have  no  particular  brief  as  to  whether  that  should  be 
a preferred  claim.  I am  simply  here  to  point  out  that  if  the  bankruptcy  bill 
were  enacted  in  its  present  form  there  would  be  a conflict  between  the  two 
laws,  and  that  conflict  would  make  it  very  difficult  for  the  income  tax 
administration  to  know  exactly  where  it  stood. 

Hon.  Mr.  McGuire:  Would  there  not  be  a conflict  with  respect  to  many 
of  these  other  things  which  are  also  made  a first  claim  by  statute? 

Mr.  McEntyre:  I imagine  there  would  be  in  some  cases.  The  point  here 
is  that  this  particular  provision  of  the  Income  War  Tax  Act  was  enacted  by 
the  Dominion  Parliament  as  recently  as  last  September,  and  it  would  seem 
rather  extraordinary  to  have  another  enactment  so  soon  afterwards  which 
conflicted  with  it.  I certainly  appreciate  what  Mr.  Reilley  said  as  to  the 
difficulty  in  preparing  a dividend  sheet,  in  the  face  of  the  large  number  of 
conflicting  priorities  in  dominion  and  provincial  statutes.  I am  certainly  in 
favour  of  Mr.  Reilley's  suggestion  that  the  matter  be  cleared  up  in  the  Bank- 
ruptcy Act,  which  would  be  a central  place. 

Hon.  Mr.  Leger:  Mr.  Reilley  may  have  drafted  his  bill  prior  to  your 
enactment. 

Hon.  Mr.  McGuire:  Your  amendment  is  to  make  your  claim  a preferred 
claim  on  the  funds  in  the  hands  of  the  trustee.  In  addition,  under  your  act  you 
have  a claim  against  the  employer,  making  him  a debtor  to  your  department. 
So  if  you  did  not  get  the  money  out  of  the  funds  you  would  still  have  a claim 
against  the  employer.  You  also  say  he  is  your  agent.  Therefore  he  would  owe 
you  the  money  personally  and  you  could  pursue  him  apart  from  any  funds 
that  might  be  in  the  hands  of  the  trustee. 

Mr.  McEntyre:  I think  that  is  correct,  sir.  We  have  taken  two  positions: 
we  have  said,  first  of  all,  “If  you  have  the  money  you  are  the  trustee  and  the 
funds  belong  to  us,”  and  then,  “if  you  have  not  the  money,  we  have  a claim 
against  you  for  the  money.” 

Hon.  Mr.  McGuire:  He  owes  it  to  you  as  a debtor,  and  he  owes  it  to  you 
as  your  agent,  and  you  are  claiming  it  through  the  trustee  in  bankruptcy.  You 
have  about  three  claims  against  him  for  the  money,  so  you  should  get  it  in  some 
way. 

Mr.  McEntyre:  The  purpose  of  our  department  is  to  get  the  money. 

Hon.  Mr.  McGuire:  I do  not  think  the  trustee  in  bankruptcy  should  be  in 
the  position  of  not  knowing  to  whom  he  has  to  pay  the  money.  I do  not  see 
how  any  trustee,  after  looking  at  all  these  statutes  of  the  provinces  and  the 
dominion,  could  finish  with  any  estate,  or  how  he  could  know  whether  he 
himself  was  going  to  be  a defaulter.  I think  we  should  provide  him  with  a 
system  whereby  he  can  come  to  some  conclusion  in  the  matter,  and  it 
seems  to  me  that  is  what  this  bill  provides. 

The  Acting  Chairman:  Are  there  any  other  questions  on  this  particular 
point?  If  not,  will  you  proceed  with  the  other  point,  Mr.  McEntyre? 

Hon.  Mr.  Leger:  Mr.  Chairman,  we  will  deal  with  the  suggestion  Mr. 
McEntyre  has  made  when  we  come  to  consider  the  bill  later. 
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Mr.  McEntyre:  The  second  point  I would  like  to  make  refers  to  section  43, 
subsection  (13),  which  restricts  the  duties  of  the  trustee.  The  Income  War  Tax 
Act  imposes  upon  the  trustee  the  obligation  to  file  income  tax  returns.  Section 
37  of  the  Income  War  Tax  Act  provides  as  follows: 

Every  trustee  in  bankruptcy,  assignee,  liquidator,  curator,  receiver, 
administrator,  heir,  executor  and  such  other  like  person  or  legal  repre- 
sentative administering,  managing,  winding-up,  controlling,  or  otherwise 
dealing  with  the  property,  business  or  estate  of  any  person  who  has  not 
made  a return  for  any  taxable  period  or  for  any  portion  of  a taxable 
period  for  which  such  person  was  required  to  make  a return  in  accord- 
ance with  the  provisions  of  this  Act  shall  make  such  return. 

The  Taxation  Division  has  experienced  some  difficulty  in  obliging  the 
trustees  to  prepare  and  file  statements  of  profit  and  loss,  returns  showing 
salaries  and  wages  paid  and  the  tax  deductions  therefrom  and  other  information 
returns  in  the  case  of  debtors  in  bankruptcy.  The  trustees  explain  that  to 
provide  this  information  and  to  make  up  the  necessary  returns  entails  con- 
siderable time  and  expense  which  they  are  not  permitted  to  charge  against  the 
assets  of  the  estate.  The  argument  is  that  the  obligation  to  file  these  returns  is 
personal  to  the  debtor  and  that  the  creditors  should  not  be  obliged  to  suffer  the 
expenses  of  having  this  work  done.  On  the  other  hand,  the  books  of  account 
are  all  in  the  hands  of  the  trustee  and  even  if  they  are  available  to  the  debtor 
he  may  not  have  the  necessary  capacity  to  compile  the  information.  Naturally 
the  debtor  who  is  in  bankruptcy  has  not  the  means  to  employ  qualified  persons 
to  make  up  the  returns  for  him.  In  virtue  of  the  semi-official  capacity  of  the 
trustee  in  bankruptcy,  the  Taxation  Division  have  refrained  from  taking  legal 
action  against  trustees  who  have  refused  to  comply  with  section  37  quoted 
above. 

It  would  seem  to  be:  an  opportune  time  when  the  Bankruptcy  Act  is  being 
re-drafted  to  make  some  provision,  either  by  a provision  in  the  Bankruptcy  Act 
or  by  an  administrative  ruling  of  the  Superintendent  of  Bankruptcy,  to  assist 
the  Taxation  Division  in  obtaining  compliance  with  section  37  of  the  Income 
War  Tax  Act  by  permitting  the  trustee  to  charge  a reasonable  fee  for  his  time 
in  completing  the  income  tax  returns  which  are  required  of  the  bankrupt  debtor. 

In  this  connection  reference  should  be  made  to  section  43,  subsection  (13) 
of  the  bill,  which  reads  as  follows: 

The  trustee  shall  be  required  to  perform  only  the  duties  specifically 
imposed  on  him  under  this  Act  or  the  Rules  or  a court  order  made  there- 
under notwithstanding  any  Act  or  Statute  to  the  contrary. 

The  explanatory  note  with  respect  to  this  section  is: 

In  many  cases  attempts  have  been  made  to  impose  duties  on  a 
trustee  in  no  way  related  to  the  administration  of  the  estate,  such  as 
filing  returns  of  one  type  or  other  which  the  bankrupt  failed  to  do.  It  is 
a perversion  of  justice  to  try  to  make  a trustee  responsible  for  the  mis- 
deeds of  others. 

In  view  of  the  fact  that  section  37  of  the  Income  War  Tax  Act  is  particularly 
directed  to  trustees  in  bankruptcy,  it  would  appear  to  be  extraordinary  for  the 
same  legislative  body  to  purposely  contradict  itself  in  two  Statutes.  In  order 
to  make  the  Bankruptcy  Act  consistent  with  the  Income  War  Tax  Act,  it  is 
suggested  .that  section  43,  subsection  (13)  be  made  to  read  as  follows  : 

The  trustee  shall  be  required  to  perform  only  the  duties  specifically 
imposed  on  him  under  this  Act  or  the  Rules  or  a court  order  made  there- 
under or  the  Income  War  Tax  Act  notwithstanding  any  Act  or  Statute  to 
the  contrary. 
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Hon.  Mr.  McGuire:  You  refer  to  the  Income  War  Tax  Act  as  a whole. 
That  would  make  the  trustee  a trustee  under  that  act  as  well  as  under  the 
Bankruptcy  Act. 

Mr.  McEntyre:  The  thought  there  was  that  the  debtor  is  under  certain 
obligations — to  file  returns  and  to  furnish  information — in  addition  to  the 
obligation  to  pay  his  tax  when  assessed.  Those  are  the  same  obligations  that 
all  taxpayers  are  under.  As  the  trustee  takes  over  the  property  of  the  debtor  he 
represents  the  debtor,  and  therefore  it  seems  correct  that  part  of  his  duties 
should  be  to  fulfil  the  obligations  of  the  debtor,  both  as  to  completing  the  returns 
and  filing  them,  and  as  to  paying  the  tax  in  accordance  with  whatever  the 
proceeds  of  the  estate  realize. 

The  Acting  Chairman:  Suppose  the  debtor  is  four  years  in  arrears, 
would  the  trustee  be  under  obligation  to  make  returns  for  the  four  years? 

Mr.  McEntyre:  Yes. 

The  Acting  Chairman:  It  might  be  impossible  to  do  so. 

Mr.  McEntyre:  Wei],  the  trustee  is  naturally  a responsible  person  who  is 
licensed  and  so  on,  and  we  would  expect  him  to  do  the  best  he  could. 

Hon.  Mr.  Gersiiaw:  Would  this  not  hold  up  the  work  of  the  trustee  almost 
indefinitely?  In  some,  cases  the  income  tax  is  not  assessed  for  four  or  five  years. 

Mr.  McEntyre:  I imagine  it  would  cause  delay. 

Hon.  Mr.  McGuire:  According  to  your  proposed  wording  a trustee  under 
the  Bankruptcy  Act  would  also  be  a trustee  under  the  Income  War  Tax  Act. 
Could  you  cover  your  point  by  naming  a couple  of  sections  of  the  Income  War  Tax 
Act  specifically  instead  of  referring  to  the  whole  Act?  If  a trustee  has  to  read 
through  the  whole  Act  he  will  have  difficulty  in  knowing  just  what  his  duties  are. 
The  whole  thing  would  be  simplified  very  much  if  he  could  refer  to  a couple  of 
specific  sections. 

Mr.  McEntyre:  Yes 

The  Acting  Chairman:  Is  not  section  37  the  only  section  of  the  Income 
War  Tax  Act  imposing  a duty  upon  a trustee? 

Mr.  McEntyre:  No,  sir;  there  are  other  sections. 

Mr.  Reilley:  Sections  50  an.d  51. 

Mr.  McEntyre:  Section  50  says: — 

Every  person  who  is  required  by  section  thirty-seven  of  this  Act  to 
make  a return  of  income  shall  pay  any  tax  and  interest  and  penalties 
assessed  and  levied  with  respect  to  such  income  before  making  any 
distribution  of  the  property,  business  or  estate  which  he  is  administering, 
managing,  winding-up  or  otherwise  controlling  or  dealing  with. 

Section  51: — (1)  Every  trustee  in  bankruptcy,  assignee,  adminis- 
trator, executor  and  other  like  person,  before  distributing  any  assets 
under  his  control  shall  obtain  a certificate  from  the  Minister  certifying 
that  no  unpaid  assessment  of  income  tax,  interest  and  penalties  properly 
chargeable  against  the  person,  property,  business  or  estate,  as  the  case 
may  be,  remains  outstanding. 

(2)  Distribution  without  such  certificate  shall  render  the  trustee  in 
bankruptcy,  assignee,  administrator,  executor  and  other  like  person  per- 
sonally liable  for  the  tax,  interest  and  penalties. 

Hon.  Mr.  Hugessen:  May  I ask  Mr.  Reilley  a question  on  this  subsection 
(13),  Mr.  Chairman? 

The  Acting  Chairman:  Certainly. 
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Hon,  Mr.  Hugessen  : Suppose  a trustee  is  administering  the  estate — in  some 
cases  bankruptcy  lasts  for  years — and  continuing  the  operation  of  the  business, 
whatever  it  may  be,  does  this  subsection  mean  that  during  that  period  the 
trustee  shall  not  be  required  to  make  returns  to  the  dominion  and  provincial 
authorities? 

Mr.  Reilley:  If  the  subsection  could  be  interpreted  that  way. 

Hon,  Mr.  Hugessen:  That  is  what  I am  asking. 

Mr.  Reilley:  The  trustee  must  naturally  bring  himself  within  any  laws 
which  apply  to  the  carrying  on  of  the  business. 

Hon.  Mr.  Hugessen:  It  may  be  that  in  other  parts  of  the  bill  you  do  define 
the  duties  of  the  trustee. 

Mr.  Reilley:  I do  not. 

Hon.  Mr.  Hugessen:  Then  I think  you  have  to  reconsider  that  subsection. 

Mr.  Reilley:  I would  be  quite  agreeable  to  do  so. 

It  might  be  well  to  say  a few  words  in  regard  to  this  section.  I want  to 
assure  the  committee  as  an  official  of  one  department  of  the  government  I would 
not  want  to  do  anything  that  would  affect  another  department  from  carrying 
out  its  duties;  for  instance,  the  Revenue  Department  from  collecting  every  cent 
.coming  to  it  in  income  tax.  But  you  can  see  the  arbitrary  nature  of  this  section. 
It  may  be  that  the  section  is  ultra  vires.  A trustee  in  bankruptcy  is  not  the  legal 
personal  representative  of  any  person.  He  is  an  entity  created  by  statute  in 
whom  is  vested  certain  assets  which  at  one  time  belonged  to  some  other  person. 
In  other  words,  he  is  not  the  legal  personal  representative  of  the  debtor  in  any 
other  respects  except  as  the  owner  of  the  vested  rights  or  assets  that  formerly 
belonged  to  the  debtor.  He  is  in  exactly  the  same  position  as  a corporation 
which  takes  over  the  assets  of  a company  or  individual  and  issues  stock;  the 
corporation  is  not  in  any  way  responsible  for  anything  that  the  former  owner 
may  have  done  personally. 

Hon.  Mr.  Leger:  Except  he  would  be  liable  if  made  so  liable  by  statute. 

Mr.  Reilley:  Yes. 

Hon.  Mr.  Leger:  The  Income  War  Tax  Act  makes  him  liable  if  it  is  intra, 
vires. 

Mr.  Reilley:  I am  going  to  carry  the  argument  a little  further.  He  is  in 
exactly  the  same  position  as  if  a third  person  came  along  and  bought  those 
assets  and  paid  for  them.  Those  assets  are  vested  in  him  by  operation  of  law. 
Is  it  reasonable  to  say  that  parliament  could  make  that  third  person  responsible 
for  supplying  income  tax  returns  of  the  man  whose  assets  he  bought?  Legally, 
that  is  the  trustee’s  position  under  the  well-established  principles  of  bankruptcy 
law,  that  he  does  not  represent  the  debtor  but  is  a legal  .entity  created  by  opera- 
tion of  law.  Consequently  if  that  section  is  not  ultra  vires,  it  is  at  least  open 
to  a good  argument  that  it  is. 

The  Acting  Chairman:  There  is  just  one  question  on  that  point  Mr.  Reilley. 
I think  there  is  a section  in  the  Income  War  Tax  Act  which  enables  the  depart- 
ment to  assess  for  income  tax  irrespective  of  whether  there  is  a return  made  or 
not.  Supposing  the  department  felt  there  was  a liability  for  tax,  but  returns 
had  not  been  made  for  it,  and  the  department  made  the  assessment,  would  not 
the  trustee  then  have  to  make  a return  in  order  to  ascertain  whether  or  not  there 
was  a debt? 

Mr.  Reilley:  He  could  disallow  that  claim. 

The  Acting  Chairman:  He  could  arbitrarily  disallow  it? 

Mr.  Reilley:  He  could  disallow  it  and  it  would  have  to  be  set  up  by  the 
court. 
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That,  gentlemen,  leads  me  to  another  section  of  the  bill  dealing  with  the 
rights  of  the  Crown,  section  193  on  page  115: 

Save  as  provided  in  this  Act,  the  provisions  of  this  Act  relating  to 
the  remedies  against  the  property  of  a bankrupt,  the  priorities  of  debts, 
the  effect  of  a composition  and  the  effect  of  a discharge,  shall  bind  the 
Crown. 

That  section  has  been  in  the  Bankruptcy  Act  ever  since  it  was  enacted  on  the 
1st  of  July,  1920,  and  the  courts  have  held  that  that  puts  the  Crown  in 
exactly  the  same  position  as  any  other  creditor:  it  must  prove  its  debt. 
If  the  trustee  disallows  the  debt  the  Crown  can  appeal,  and  if  it  does  not 
appeal  within  the  proper  time  it  has  lost  its  rights  and  the  trustee  can  make  out 
his  distribution  sheet,  disregarding  the  Crown.  As  you  can  see,  this  and  these 
other  sections  have  created  an  almost  impossible  situation.  The  section  providing 
for  a trustee  getting  a certificate  is  directly  in  conflict  with  this  section,  which 
says  that  the  Crown  must  prove  its  debt  just  the  same  as  any  other  creditor. 

Hon.  Mr.  Gouin:  What  section  are  you  speaking  of? 

Mr.  Reilley:  It  was  referred  to  by  Mr.  McEntyre — section  50  of  the  Income 
War  Tax  Act.  Consequently  the  trustee  here  is  again  in  a quandary  as  to 
what  he  should  do.  All  he  has  to  say  to  the  Crown  is:  Prove  your  debt.  Suppose 
he  disregards  this  filing  of  income  tax  returns,  and  the  Crown  does  not  prove 
its  debt,  what  can  we  do  to  him?  I have  had  to  advise  trustees1 — against  my 
will — when  the  issue  is  involved:  Go  ahead  and  make  your  distribution  sheet, 
and  if  the  department  does  not  file  its  claim  the  courts  will  protect  you  and  you 
will  be  under  no  liability  to  the  department  of  Income  Tax.  Here  you  have 
these  conflicting  situations,  which  at  times  are  hardly  reasonable,  and  the  trustee 
is  placed  in  a position  which  is  not  consistent  with  good  straightforward  adminis- 
tration. Besides,  when  a trustee  takes  over  the  records  of  a debtor  in  order 
to  ascertain  wThat  the  assets  and  liabilities  are  so  he  can  carry  on  the  adminis- 
tration of  the  estate,  he  is  a stranger  to  the  debtor  and  is  not  in  a position  to 
know  what  the  debtor  knows  to  enable  him  to  file  an  income  tax  return.  A 
good  deal  of  the  information  necessary  to  file  income  tax  returns,  particularly 
when  you  get  into  an  involved  bankrupt  estate,  depends  on  the  knowledge  of  the 
debtor,  and  the  trustee  being  without  that  information  simply  cannot  file  any 
returns. 

Hon.  Mr.  Hugessen:  Surely  he  should  file  income  tax  returns  where  he 
carries  on  the  business  for  some  years? 

Mr.  Reilley:  Yes.  If  he  carries  on  the  business  as  a trustee  naturally  he 
must  be  subject  to  the  same  requirements  as  other  people,  and  he  would1  have 
to  file  his  income  tax  returns;  and  if  there  is  any  tax  payable  he  would  have 
to  pay  it. 

Hon.  Mr.  Foster:  You  mean  up  to  the  time  the  trustee  takes  charge? 

Mr.  Reilley:  Yes. 

Hon.  Mr.  Gouin  : But,  Mr.  Reilley,  if  up  to  the  time  the  trustee  takes  charge 
there  is  what  we  call  in  law  a privilege,  it  affects  the  estate  of  the  bankrupt,  and 
any  third  party  applying  must  be  satisfied  that  the  privilege  of  the  Crown,  for 
instance,  for  income  tax  is  duly  taken  care  of.  That  is  why  we  are  always 
careful  to  obtain  a clearance  from  the  income  tax  department-. 

Mr.  Reilley:  No,  Senator,  there  is  no  privilege. 

Hon.  Mr.  Gouin:  But  in  the  province  of  Qudbec,  as  I look  at  the  matter 
from  the  point  of  view  of  the  civil  code,  the  privilege  of  the  Grown  ranks  first; 
for  instance,  its  priority  for  certain  taxes.  Therefore  I do  not  understand  you 
when  you  say  bluntly,  “There  is  no  privilege.” 

Mr.  Reilley:  I was  referring  to  income  tax,  Senator. 
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Hon.  Mr.  Gouin:  I am  referring  to  privileges.  X say  we  have  always  taken 
the  position  that  it  was  up  to  a party  to  verify  the  privileges.  Some  of  them, 
such  as  mechanics  liens  and  so  on,  can  be  verified  at  the  registry  office,  and  others 
may  be  what  I call  privileges  concerning  the  Crown,  whatever  those  privileges 
may  be. 

Hon.  Mr.  Leger:  You  have  not  covered  mechanics  liens? 

Mr.  Reilley:  This  does  not  interfere  with  secured  creditors.  Whatever 
rights  the  secured  creditors  have  by  privilege  or  otherwise  they  are  still  pro- 
tected in  the  act. 

Hoh.  Mr.  Gouin:  But  are  they  protected  under  section  126?  As  I read 
that  section  it  gives  the  order  of  rank  as  the  paragraphs  are  lettered.  For 
instance,  paragraph  (a)  covers  the  funeral  expenses.  If  there  is  nothing  else  the 
undertaker  at  least  would  be  paid. 

Hon.  Mr.  Hugessen:  I think  the  answer  to  section  126  is  that  it  does  not 
dispose  of  the  rights  of  a privileged  creditor  to  realize  his  securities.  It  deals 
only  with  the  assets  which  the  trustee  has  realized. 

Mr.  Reilley:  That  is  right.  This  does  not  presume  to  interfere  with 
secured  creditors  and  their  rights  or  otherwise  set  up  in  the  act. 

The  Acting  Chairman:  Mr.  Reilley,  the  words  “contractual  secured 
creditors”  are  used  there.  Might  that  not  cut  out  the  creditors  secured  by  statute? 
Section  126  says  “subject  to  the  rights  of  contractual  secured  creditors — ” 

Hon.  Mr.  Leger:  I think  the  word  “contractual”  would  have  to  be  struck  out. 

Hon.  Mr.  Hugessen:  Yes. 

Mr.  Reilley:  When  I speak  of  secured  creditors  I am  thinking  of  mechanic 
liens  which  have  been  duly  registered  and  that  sort  of  thing.  That  was  put  in 
so  that  'all  Crown  claims  would  be  in  this  category. 

Hon.  Mr.  Hugessen:  Does  that  word  “contractual”  affect  it  Mr.  Reilley?  I 
would  not  think  a man  secured  by  a builder’s  lien  would  have  a contractual 
security. 

Hon.  Mr.  Leger:  No,  that  is  by  virtue  of  the  statute. 

Mr.  Reilley:  Well,  gentlemen,  it  is  hard  to  think  of  all  these  things  when 
drafting  a bill. 

Hon.  Mr.  McGuire:  To  what  subsection  are  you  referring? 

Mr.  Reilley:  We  are  referring  to  126  (1).  If  there  is  anything  that  needs 
correction  I should  be  the  first  to  want  it  revealed.  I had  in  mind  contractual 
creditors  as  compared  with  statutory  creditors,  particularly  the  rights  of  the 
Crown  which  I wanted  to  have  set  up  to  get  over  this  situation  shown  in  my 
memorandum. 

Hon.  Mr.  Leger:  I think  Mr.  McEntyre’s  point  is  that  it  is  not  so  much  a 
question  of  the  amount  of  money  that  the  Crown  is  to  lose,  but  it  is  simply  that 
the  new  statute  would  be  conflicting. 

Mr.  McEntyre:  That  is  correct. 

Mr.  Reilley:  As  I have  said  before,  I am  quite  in  agreement  with  Mr. 
McEntyre  that  the  Crown  should  get  all  the  money  that  is  coming  to  it. 

Hon.  Mr.  Leger:  But  that  is  not  his  point.  He  is  not  objecting  because  the 
Crown  stands  to  lose  money  but  because  the  two  statutes  are  in  direct  conflict.  I 
think  that  is  the  point  he  is  making. 

Mr.  McEntyre:  That  is  correct. 
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Hon.  Mr.  McGuire:  When  Mr.  McEntyre  was  speaking  he  referred  to  section 
43,  subsection  13,  and  suggested  an  amendment  to  make  the  trustee  carry  out  the 
sections  of  the  Income  War  Tax  Act.  Section  43,  subsection  13,  reads: 

The  trustee  shall  be  required  to  perform  only  the  duties  specifically 
imposed  on  him  under  this  Act  or  the  Rules  or  a court  order  made  there- 
under notwithstanding  any  Act  or  Statute  to  the  contrary. 

If  the  trustee  did  not  allow  a claim  the  party  in  question  could  go  to  the 
court  and  get  an  order;  in  other  words,  the  trustee  is  not  excused  in  'any  way. 
Anyone  who  has  any  grievance  can  go  to  the  court  and  get  an  order  requiring 
him  to  acknowledge  the  claim.  This  section  does  not  cut  anybody  ,out.  I think 
Mr.  McEntyre’s  suggestion  was  whether  this  section  should  be  amended  to  require 
the  trustee  specifically  to  undertake  the  duties  under  the  Income  War  Tax  Act. 

Mr.  McEntyre:  That  is  correct,  sir. 

Hon.  Mr.  McGuire:  Our  problem  is  whether  there  should  be  an  amendment 
to  subsection  13  of  section  43  which  will  make  the  trustee  carry  on  under  the 
Income  War  Tax  Act  as  well  as  under  the  Bankruptcy  Act. 

Mr.  McEntyre:  That  is  correct,  sir. 

Hon.  Mr.  McGuire:  That  is  the  problem  before  us  at  the  moment. 

Mr.  Reilley:  But,  gentlemen,  what  the  department  is  interested  in  is 
getting  its  money.  That  is  the  purpose  of  its  own  legislation.  I suggest  that  we  can 
arrive  at  that  conclusion  in  an  entirely  agreeable  and  amicable  way  without  con- 
flicting legislation  and  I am  willing  to  submit  a means  by  which  it  can  be  done. 
I have  been  trying  for  thirteen  years  to  obtain  co-operation  along  this  line,  but  I 
have  met  with  no  success:  Instead  of  imposing  upon  the  trustee  this  duty,  which 
I think  is  ultra  vires , and  which  at  least  is  unreasonable,  it  can  be  done  simply  in 
this  way : the  department  must  file  its  claims  under  section  93  of  the  act.  I think 
there  should  be  some  co-operation  to  enable  the  Crown  to  achieve  its  purpose. 
Originally  the  trustee  was  required  to  make  an  examination  of  the  books ; it  need 
not  be  an  audit,  but  a casual  examination  of  the  books  of  the  debtor  to  see  what 
the  situation  was.  And  if  the  trustee,  who  is  a reliable  person — he  must  be, 
because  trustees  are  answerable  to  me  if  they  do  not  do  their  duty — if  he  finds 
anything  in  the  books  to  indicate  that  income  tax  was  not  paid  as  it  should  have 
been,  I would  consider  that  he  should  advise  the  department,  and  they  themselves 
could  come  and  set  up  their  own  claim  by  going  through  the  books.  There  is 
nothing  to  prevent  their  doing  so. 

Hon.  Mr.  McGuire:  Under  the  bill  the  government  is  the  same  as  an 
ordinary  creditor  putting  in  his  claim  before  the  trustee;  but  if  we  put  in  the 
amendments  suggested  by  Mr.  McEntyre  then  the  trustee  would:  have  a duty 
under  the  act  to  the  department,  and  he  would  have  to  go  to  the  department 
to  find  out  what  it  is. 

Mr.  Reilley:  Yes. 

Hon.  Mr.  McGuire:  It  is  a transfer  of  the  duty. 

Mr.  Reilley:  It  is  a transfer  of  the  obligation.  Then,  as  I say,  the  conflict 
again  is  that  the  department  must  file  their  claim  under  the  act,  and  section  93 
so  says.  If  they  do  not  do  so  the  trustee  can  disregard  it.  Here  he  is  on  the  horns 
of  a dilemma. 

Hon.  Mr.  McGuire:  All  creditors  who  do  not  make  their  claims  to  the  trustee 
in  time  are  barred  by  section  93. 

The  Acting  Chairman:  Are  there  any  more  questions  of  Mr.  Reilley?  Is 
there  anything  further  you  would  like  to  say,  Mr.  McEntyre? 

Mr.  McEntyre:  I should  like  to  say  a word  about  the  returns.  I think  in 
practice  we  do  actually  file  proof  of  debt  in  bankruptcy.  In  order  to  do  that  we 
have  to  be  able  to  assess  the  tax;  we  must  know  the  profits.  The  ordinary 
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procedure  required  by  the  Bankruptcy  Act  is  that  the  taxpayer  will  furnish  the 
information  on  his  return  on  which  the  assessment  is  to  be  based.  The  obligation 
we  are  imposing  on  the  trustee  in  bankruptcy  to  furnish  that  return  is  just  the 
same  obligation  that  is  imposed  on  all  taxpayers,  and  as  he  takes  over  from  the 
debtor  it  seems  reasonable  that  he  should  be  the  man  to  furnish  that  return.  He 
has  the  books  and  the  material  before  him,  and  can  easily  prepare  the  necessary 
returns  or  advise  us  that  there  was  no  profit  and  no  tax  should  be  assessed. 

Hon.  Mr.  McGuire:  But  you  change  his  character  altogether.  The  trustee 
is  dealing  only  with  the  assets  in  his  hands  that  come  to  him  under  the  operation 
of  the  act;  you  are  making  him  the  same  as  the  man  who  became  bankrupt;  you 
are  giving  him  another  character,  that  of  debtor  to  the  government,  and  requiring 
him  to  carry  on  as  such.  You  have  the  right  to  pursue  the  debtor  as  an  individual 
as  long  as  you  wish.  The  trustee  is  dealing  only  with  the  property  that  he 
received  from  the  debtor;  he  should  not  be  himself  made  a debtor.  The  next 
thing,  you  would  be  asking  him  the  year  after  he  got  a court  order  releasing  him, 
to  make  a report  to  your  department.  He  is  not  the  same  as  an  ordinary  debtor  ; 
he  is  just  a man  who  has  received  certain  assets  to  dispose  of. 

Mr.  McEntyre:  But  he  has  received  the  books  and  he  takes  over  the  assets 
subject  to  secured  claims. 

Hon.  Mr.  McGuire:  He  has  received  the  books  for  a time,  only  until  he  has 
disposed  of  these  assets  and  got  an  order  saying  he  is  through. 

Mr.  McEntyre:  As  I understand  it,  from  conversations  with  trustees  in 
bankruptcy,  in  the  old  days  they  prepared  these  returns.  It  was  only  in  fairly 
recent  years  that  they  were  instructed  that  the  expense  of  preparing  the  returns 
was  not  a proper  charge  on  the  creditors  of  the  estate,  and  that  they  should  not 
prepare  these  returns  and  charge  a fee  for  doing  so.  If  the  debtor  on  the  day 
before  his  bankruptcy  had  engaged  an  accountant  to  prepare  his  income  tax 
returns  and  has  spent  considerable  money  doing  so  I do  not  think  there  would  be 
any  fault  to  be  found  in  his  having  spent  the  money  in  that  fashion.  Then,  why 
on  the  day  following  the  bankruptcy  should  the  trustee  in  bankruptcy  not  be  per- 
mitted to  incur  the  necessary  expense  and  spend  his  time  in  the  preparation  of 
these  forms:? 

Hon.  Mr.  McGuire:  He  does  it  in  practice,  does  he  not? 

Mr.  McEntyre:  No,  in  the  great  majority  of  cases,  if  there  is  any  great 
amount  involved,  the  trustee  will  not  prepare  the  income  tax  returns,  because 
he  says  that  he  cannot  afford  to  do  that  as  he  is  not  entitled  a fee  for  doing  so. 

The  Acting  Chairman:  Howr  have  you  dealt  with  such  matters  during  the 
past  few  years  ? 

Mr.  McEntyre:  It  has  been  rather  unsatisfactory.  In  some  cases  the  trustee 
will  file  returns;  in  other  cases  he  will  advise  us  that  he  has  looked  at  the  books 
and  finds  that  there  was  very  little  profit  made  the  year  before,  or  that  the  assets 
of  the  estate  will  not  be  sufficient  to  provide  anything  for  income  tax,  and  we 
accept  his  word  on  that.  Then,  if  there  is  something  involved  we  have  to  send 
our  assessors  to  look  at  the  books  and  make  a return  themselves. 

The  Acting  Chairman:  You  always  have  that  privilege? 

Mr.  McEntyre:  Oh,  yes. 

Hon.  Mr.  McGuire:  You  can  also  get  an  order  of  the  court  under  this  section 
as  it  stands. 

Hon.  Mr.  Aseltine:  What  is  the  difference  between  the  liability  to  file 
an  income  tax  return  on  the  part  of  a trustee  of  a deceased  person  and  a trustee 
in  bankruptcy? 

Mr.  Reilley:  They  are  in  the  same  position. 


142 


STANDING  COMMITTEE 


Hon.  Mr.  Aseltine:  The  trustee  of  a deceased  person’s  estate  cannot  get  a 
discharge  until  he  gets  a release  from  the  income  tax  department,  and  I think 
the  trustee  in  bankruptcy  also  should  not  be  able  to  get  a discharge  until  he 
has  a release  from  the  income  tax.  department. 

Hon.  Mr.  McGuire:  The  debtor  in  one  case  has  disappeared,  but  in  the 
other  case  he  continues. 

The  Acting  Chairman:  The  bankrupt  is  still  liable  to  make  his  returns, 

Hon.  Mr.  Aseltine:  But  he  has  nothing  to  pay  to  the  income  tax  depart- 
ment after  he  has  made  an  assignment  in  bankruptcy. 

The  Acting  Chairman:  We  have  covered  the  point  thoroughly,  I think 
Are  there  any  further  questions? 

Mr.  Reilley:  I think  this  is  a proper  case  for  the  two  departments  to  get 
together  and  work  out  a scheme  that  will  be  satisfactory  to  both.  I have  tried 
to  do  that  for  many  years. 

Hon.  Mr.  Copp:  Why  have  you  not  succeeded? 

Mr.  Reilley:  I could  not  get  any  cooperation  from  the  Department  of 
National  Revenue.  They  just  sat  tight  on  this  and  would  do  nothing.  I am 
satisfied  that  if  they  are  given  a strong  impression  from  this  committee  or 
someone  else  that  something  different  must  be  done,  we  can  get  together  and 
work  out  a scheme  that  will  be  satisfactory  to  both  of  us. 

Hon.  Mr.  McGuire:  The  suggestion  of  Mr.  McEntyre  is  to  make  the 
trustee  in  bankruptcy  a trustee  under  the  Income  War  Tax  Act  as  well.  I do 
not  think  that  should  be  done.  It  seems  to  me  it  would  be  much  more  reasonable 
to  have  the  trustee  in  bankruptcy  made  liable  under  one  or  two  sections  of  the 
Income  War  Tax  Act.  If  Mr.  Reilley  and  Mr.  McEntyre  get  together  they 
can  possibly  work  that  out. 

The  Acting  Chairman:  Are  there  any  further  questions?  If  not,  we  have 
concluded  the  evidence  for  to-day.  We  thank  you  for  the  clear  statements  you 
have  made  to  us,  Mr.  McEntyre,  and  we  will  take  your  submissions  into 
consideration.  I think  you  can  gather  from  the  questions  that  have  been 
asked  and  the  comments  made  here  that  the  feeling  of  the  committee  is  that 
there  is  a clear  conflict  between  the  Income  War  Tax  Act  and  the  Bankruptcy 
Bill.  The  Income  War  Tax  Act  seeks  to  establish  priority  of  claim  in  a bankrupt 
estate,  whereas  Mr.  Reilley’s  Bankrupt  Bill  proposes  to  codify  more  or  less  the 
rights  and.  priorities  of  claimants.  It  seems  to  me  that  it  would  be  advisable 
for  Mr.  Reilley  and  someone  from  the  Department  of  National  Revenue  to  get 
together  and  see  if  they  cannot  clarify  these  questions,  and  make  any  further 
submissions  they  may  care  to  make.  Would  that  be  agreeable  to  the  committee? 

Hon.  Members:  Agreed. 

The  Committee  adjourned  to  the  call  of  the  Chair. 


